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EDITORIAL NOTES. 


Tur New Jersey Supreme Court has decided that one at least of 
the great railroads in the state has not irrepealable privileges in 
regard to taxation. The case is JLittle, Receiver, v. Bowers, 
Comptroller, decided at the June term. The opinion was read by 


Dixon, J., and Knapp and Magie, JJ., concurred. It was held 
that the Central Railroad Company of N. J. has not an irrepealable 
contract in regard to the taxing power. The court held that the 
question of the puwer of the legislature to bargain away the taxing 
power was concluded by judicial decisions which no court in this 
state can disturb, but that no court should decide that this power 
had been bargained away in any case, unless ‘‘ the opposite judg- 
ment could not be formed by a rational mind;’ and Judge Dixon 
says very frankly that with these prepossessions he comes to con- 
sider whether the alleged contract was made in this case; and it 
was held that the legislation does not constitute a contract with the 
railroad, and a distinction was drawn between this legislation and 
that relating to the Morris and Essex Railroad, which was held by 
the U. S. Supreme Court to have made an irrepealable contract. 
This opinion is so important that, although it is long, we publish 
it in full in this number. 





THERE are two recent decisions of the Federal Courts bearing 
upon the subject of the power of the legislature to limit the privi- 
leges of a corporation. One of them in the Supreme Court of the 
United States decides that the legislature cannot by contract limit 
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the exercise of the police power of the state in regard to public 
health and public morals, and the other in the U. 8. Circuit Court 
for the 8S. D. of Mississippi decides that the regulation of the rates 
of transportation is not an exercise of the police power, and may be 
limited by contract. The former caseis Butchers’ Union Slaughter 
House and Live Stock Landing Company v. Crescent City Live 
Stock Landing and Slaughter House Company, 4 Sup. Ct. Rep. 
652, and the latter is Farmers’ Loan, etc., Co. v. Stone, U. 8. Cir- 
cuit Ct. S. D. Miss. 18 Cent. Law Journal 472. The case in the Su- 
preme Court brought up for examination again the charter of the 
company which was made famous by the well-known ‘‘ Slaughter 
House case,’’ which interpreted the Thirteenth and Fourteenth 
Amendments. That case decided that the privileges granted by 
that charter were matters of police regulation and were not in der- 
ogation of the rights of citizenship protected by those amendments. 
In the present case the question was whether the privileges were 
repealed by a subsequent act of the legislature. The court held 
that the privileges were granted by way of police regulation, and 
were, therefore, subject to repeal. They held that the legislature 
had no right to make an inrepealable contract in regard to a matter 
which was within the scope of the police power over public health 
or public morals. The court said: ‘‘While we are not prepared to 


say that the legislature can make valid contracts on no subject em- 
braced within the largest definition of the police power, we think 
that, in regard to two subjects so embraced, it cannot by any con- 
tract limit the exercise of these powers to the prejudice of the 


general welfare ;’’ and they held that the special privileges granted 


to the Crescent City Company were repealed by subsequent legisla- 
tion throwing the whole matter open to competition. 

In the other case the question was whether the right given to 
a railroad company to fix its own rates of transportation was acon- 
tract the obligation of which the legislature cannot impair, and 
the court held that it was. They held that the charterin this case 
was a contract, and that the regulation of the charges for transpor- 
tation was not an exercise of the police power. Ina note to this 
case the editor of the Central Law Journal suggests that the de- 
cision is inconsistent with the decision of the Supreme Court in 
this last slaughter house case, and also with Munn v. Illinois, 4 
Otto 113, which relates to charges for storage in warehouses. He 
says: ‘‘If the regulation of storage rates is an exercise of police 
power, why is not the regulation of railroad rates? What is there 
in the regulation of storage rates which goes to the heart of the 
popular weal (whatever that may be), which is not seen in the reg- 
ulation of railroad transportation rates?’’ The answer to this is 
that the.case of Munn v. Illinois turned only upon the question 
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whether the regulation of storage rates by the state legislature was 
in violation of the provision of the U. 8. Constitution with refer- 
ence to commerce and taking property without due process of law. 





In Louisana, ex rel.,Nelsonv. Police Jury of the Parish of St. 
Martin, 4 Sup. Ct. Rep. 648, it was held that when a contract is 
made upon the faith that taxes will be levied, legislation repealing 
or modifying the taxing power of a political corporation so as to 
deprive the holder of the contract of his remedy is unconstitutional, 
because it impairs the obligation of a contract. 





Wells v. Langbien, U. 8. Circuit Court, N. D. Iowa, 20 Fed. 
Rep. 183, is an important case on chattel mortgages. It was held 
that a chattel mortgage reserving to the mortgagor the right to dis- 
pose of the goods in the usual course of trade, provided the stock 
be kept up, is void with respect to the creditors of the mortgagor, 
and that taking possession by the mortgagee gloes not cure the 
matter and give a good title. We understand that Vice Chancel- 
lor Van Fleet has recently decided that in this state when a mort- 
gage is given on a shifting stock of goods it is not fraudulent asa 


matter of law, but the question of fraud is a question of fact for 
the jury. 





LITTLE, RECEIVER, ETC., ». BOWERS, COMPTROLLER, ETC. 
(New Jersey Supreme Court, June Term, 1884.) 


Constitutional Law.--7axing Power— contract with the State limiting the exercise 
Irrepealable Contract.—The Central Railroad of the taxing power. 
Company of New Jersey has no irrepealable 


By an act approved February 26, 1847, the Somerville and Easton 
Railroad Company was incorporated, and power was given it to 
hold land at commencement and termination of said railroad at 
Somerville and the Delaware river. 

The 14th section of this act provided that as soon as the net pro- 
ceeds of said railroad amounted to six per cent. on its costs, the 
corporation should pay to the treasurer of the state a tax of one 
half of one per cent. on the cost of said road, to be paid annually 
thereafter on the first Monday of January of each year, provided 
that no other tax or impost should be levied or assessed upon the 
corporation. 

A supplement to the charter passed February 22, 1849, gave 
power to the Somerville and Easton Railroad Company ‘‘to pur- 
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chase the railroad from Somerville, in the county of Somerset, to 
the sound in the township of Elizabeth, in the county of Essex, 
constructed under and by virtue of an act entitled ‘An act to in- 
corporate the Elizabethtown and Somerville Railroad Company.’ ”’ 

By section third of the above act the name of the combined roads, 
when the purchase was completed, was to be ‘* The Central Railroad 
Company of New Jersey,’”’ and all and every provision of the or- 
iginal act was to extend and be applicable to the railroad so pur- 
chased. 

By section fifth of the same act it was enacted ‘‘ that it should 
be lawful for the said company to purchase and hold lands at the 
termination of the said railroad at the sound, in the township of 
Elizabeth, in the county of Essex, not to exceed twenty acres, for 
the purpose of erecting thereupon such depots, etc.’’ See Laws 
1849, section 5. 

The purchase of the Elizabethtown and Somerville Railroad, and 
consequent change of name of the company to ‘* The Central Rail- 
road Company of New Jersey,’’ dates from April 1, 1849. 

By an act of March 17, 1854, the new company was given power 
to purchase or lease or operate any railroad which may connect with 
or intersect their road, etc. See Laws 1854, sections 3 and 4. 

The eighth section of the above act enacts ‘‘ that it shall be the 
duty of the treasurer of said company on the first Monday of Jan- 
uary of each and every year liecreafter to pay to the treasurer of 
this state a tax of one-half of one per centum upon the cost of said 
road, as shown by the annual report of such cost made the year 
preceding the first Monday of January in which such payment as 
aforesaid shall be made, provided that no other tax or impost shalt 
be levied or assessed upon the said company,’ and repeals section 
fourteen of original act (February 26, 1847.) 

And by the ninth section of this act of 1854, it was enacted 
‘* that if the said Company shall within six months from the pas- 
sage of this act file in writing their assent to and acceptance of all 
the provisions of this act, then the said act shall take effect imme- 
diately thereafter, but in case the said Company shall refuse or 
neglect so to do within the time specified, then the said act 
shall be null and void.’ 

Within the six months the said Central Railroad of New Jersey 
filed a paper under its seal accepting the provisions of the* above 
act. 

The last supplement to the Charter was passed March 17, 1870, 
and it was enacted that the Company should pay the tax of one- 
half of one per cent. as before provided, and that no other tax or 
impost should be levied or assessed upon said Company. 

It is conceded shat the Central Railroad Company of New Jersey 
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never accepted the provisions of the act of 1873, or of any of the 
general laws respecting taxation of said Railroad Company, but 
claim only to be taxable under the provisions of its charter and 
supplements, and has up to this time and during the years men- 
tioned in the writs of certiorari, been so taxed and paid to the 
treasurer of the state the taxes levied under the provisions of the 
8th section of the act of 1854. The said act was accepted within 
the six months prescribed. 

By the original act the Company was permitted to hold five acres 
of land at each depot along the line of the road, and, by the act of 
March 17, 1854, it was enacted that the new Company should be 
regulated and governed by the provisions of the Charter and sup- 
plements heretofore granted to the old Company. 

The prosecutor insists that all the property in dispute is now 
and has been used for railroad purposes, and therefore by the 
Charter and supplements and the acceptauce heretofore filed by 
the Company is exempt from taxation other than the tax of one- 
half of one per cent. to be paid to the state. 

The prosecutor claims that the taxes assessed for the various 
years are illegal for various reasons: 1st. Because by its charter 
and supplements and its acceptance of the provision of the act 
above mentioned, the Central Railroad Company of New Jersey is 
exempt from municipal taxation. 2d. The act of 1873 does not 
apply to this Company. 3d. If it does apply it impairs the con- 
tract made between the state and the Company—the Company hav- 
ing complied with all the requirements of the law and having paid 
the tax of one-half of one per cent. to the State Treasurer. 4th. 
The taxing and enforcing its payment violates vested rights. 

The only question to be considered in this case is whether the 
act of March 17, 1854, and its acceptance by the Central Railroad 
Company of New Jersey constituted a contract which could not 
be impaired by any subsequent legislation of the State. 

Argued February Term before Justices Knapp, Magie and Dixon. 

Mr. W. R..Wilson and Mr. B. Williamson for prosecutor. 

Mr. Frank Bergen for defendants. 

The opinion of the court was delivered by Dixon, J.: The 
claim of the Central Railroad Company in this case is that by force 
of the supplement to the act to incorporate the Somerville and Eas- 
ton Railroad Company, approved March 17, 1854 (P. L. 1854 p. 
524), and the Company’s written assent to and acceptance of the 
same, an irrepealable contract was made between the state and the 
corporation, to the effect that the latter should annually pay a tax 
of one-half of one per centum upon the cost of the road, and that 
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no other tax or impost should be levied or assessed upon the Com- 
pany. 

If the question were an open one, I should have no hesitation in 
reaching the conclusion that the power of taxation could not be 
made the subject of contract by the legislature ; that it was en- 
trusted to the legislature to be exercised and not to be destroyed 
or abridged ; that, as it resided in our prototype, the English par- 
liament, unimpaired by acts of previous sessions of that body, so 
it was possessed by our legislature, unfettered save as fundamental 
law restrained it, and that the constitutional clause protecting con- 
tracts could not with reason be extended to what, in all our his- 
tory, had been regarded, not as a bargain between parties at lib- 
erty to assent or dissen‘, but as an exertion of sovereign power 
controlling the willing and unwilling alike. But unfortunately, 
as I think, the question is closed by judicial decisions which no 
court in this state can disturb; and unless those decisions shall 
be reversed, it must be conceded that the legislature has power to 
barter away this essential attribute of government. 

But in view of the extraordinary character of this power, of the 
great inconvenience consequent upon even its occasional use, of 
the utter destruction of government that would follow its frequent 
and impartial exercise, courts must feel constrained to decide that 
it has been put in force only when the opposite judgment cannot 
be formed by a rational mind. If to doubt whether the State has 
parted with any public right is to be resolved that it has not, cer- 
tainly langnage can scarcely express the reluctance of courts to 
infer that this most important of all public rights has been sur- 
rendered. 

With these prepossessions, then, I come to consider whether the 
alleged contract was made. 

The act of March 17, 1854, is a supplement to the charter of the 
Somerville and Easton Railroad Company, which was granted 
February 26, 1847. On February 14, 1846, the legislature passed 
a general law concerning corporations (P. L. 1846, p. 16), the sixth 
section of which enacted that the charter of every corporation 
which should thereafter be granted should be subject to alteration, 
suspension and repeal, in the discretion of the legislature. This 
provision did not bind subsequent legislatures, so that they could 
not grant irrepealable charters, but it created a law which can 
never justly be put out of sight in determining whether any char- 
ter granted was designed to be irrepealable. All acts of the legis 
lature are performed in contemplation of existing laws, and re- 
pealers by implication are not favored, and hence this law of 1846 
is to be considered as embodied in every corporate charter there- 
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after passed, unless a purpose to exclude it be plainly perceived. 

In the charter of the Somerville and Easton Railroad Company, 
approved in 1847, no intimation of such a purpose exists, nor does 
there ir the supplement of 1854 unless it be found in the ninth section 
thereof, which declares that the supplement shall take effect only 
in case, within six months after its passage, the Company shall file 
a written assent to and acceptance of all its provisions. This clause 
is relied upon to establish the irrepealable contract. 

But it appears to me to be entitled to no such scope. It is the 
general rule that the charters of private corporations become opera- 
tive only upon their acceptance by the persons interested. Some- 
times this acceptance is presumed from the advantageous character 
of the grant ; sometimes it is indicated by an exercise of the pow- 
ers granted. In the present case the legisiature chose to require 
that it should be evidenced by an express declaration made within 
a limited time. But whether the needed assent is to be given in 
one form or another seems of little importance in determining the 
nature of the rights conferred. The selection of any form should 
not give rise to an inference that it was intended to repeal, pro hac 
vice, a prior law otherwise consistent with the charter, and so to 
abridge the taxing power of the state. Whether the assent of the 
Company was necessary for the efficiency of this supplement may 
be doubted, but since it so materially enlarged the powers and 
correlative duties of the corporation, the legislature might have 
fairly considered it to be more than an alteration of the charter, 
and in that aspect the requirement of a prompt and formal accept- 
ance was only a reasonable precaution. This is all the significance 
that should be ascribed to the section in question. 

But itis said that the decision of the Supreme Court of the 
United States in New Jersey v. Yard, 95 U.S. 104, necessitates the 
opposite conclusion. Ido not think so. That case and the pres- 
ent are quite dissimilar in the following important particulars : 

1. The charter of the Morris and Essex Railroad Company was 
granted in 1835, and was therefore not affected by the law of 1846, 
above mentioned, and the Federal Court seems to have been un- 
willing to hold that the act of 1846 was applicable even to subse- 
quent amendments of that charter. This left the power of altera- 
tion dependent on a supplement passed in 1836, which expressly 
confined the power to itself and the original charter. The claim of 
exemption rested upon a supplement passed in 1865, which the 
court, therefore, adjudged to be an absolute grant. But in the 
case before us there can be no doubt of the propriety of interpret- 
ing the charter of the Central Railroad Company and its supple- 
ments with the act of 1846 in view. 

2. The acceptance required from'the Morris and Essex Railroad 
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Company by the supplement of 1865 was not of the whole act, but 
only of the section imposing the tax, as if it were designed to put 
that section upon some other footing than the rest of the statute; 
but in the Central Company’s act of 1854 the acceptance -was to 
embrace all the provisions of the supplement, so that the taxing 
clause is in no way specialized. 

3. In the Morris and Essex Company’s case the Supreme Court 
regarded the state’s right to tax the company as a vexed question 
prior to 1865, which the legislature desired to have settled, and 
which, therefore, seemed to be in a posture for adjustment by con- 
tract; but it does not appear that before the act of 1854, or even 
until recently, any dispute was raised against the power of the 
state to tax the Central Company, or that in assenting to that sup- 
plement the company was yielding any consideration for what, if 
the present claim be good, possessed enormous value. 

4. The language of the section imposing the tax upon the Mor- 
ris and Essex Railroad Company is itself suggestive of a contract 
for exemption. It declared that that tax should be in lieu and 
satisfaction of all other taxation or imposition whatever, by or 
under the authority of this state or any law thereof. In the Cen- 
tral Company’s act of 1854 no such terms are used; it simply di- 
rects a tax of one-half of one per centum to be paid, provided that 
no other tax or impost shall be levied or assessed upon the said 
company. This proviso I understand to be merely a declaration 
that the legislature then intended that the company should not 
then be chargeable with any other tax than the one half of one per 
centum. Without the proviso it might have been claimed that the 
Tax Act of March 3, 1854, P. L. 1854, p. 296, subjected all the real 
and personal estate of the company to taxation; with it such an 
inference was rebutted. 

These differences between the situations of the two companies in- 
volve the main grounds on which the Supreme Court of the United 
States based its decision, and they deprive the present claim of any’ 
support from the judgment of that high tribunal. 

The taxes under review should be affirmed with costs. 





ADAM W.CREVELING, ET. ALS., ». THE BLOOMSBURY NATIONAL BANK. 
(New Jersey Supreme Court, February Term, 1884.) 


Suit against a bank by holder of chéck— though the drawer have sufficient on deposit 
The holder of a check on a bank cannot sue to meet it. 
the bank for refusal to pay it on presentation, 


On demurrer to declaration. 
This suit was brought by the payee of checks or orders on the 





CREVELING, ET ALS., v». BLOOMSBURY NATIONAL BANK. 201 


defendant, a banking corporation, which on presentation were re- 
fused payment on January 20th, 1877. The material averments 
are that one Jacob W. Cole deposited money in the bank, gave 
his checks or orders to the plaintiffs to pay them $500, which the 
bank refused to pay, and have fraudulently appropriated the said 
sum to their own use or to the use of some other person or persons 
without the knowledge or consent of the plaintiffs, or the persons 
to whom they passed the checks. 

Mr. Oscar Jeffery, for plaintiffs. 

Mr. C. F. Fitch, for defendants. 

ScuppDER, J. : On general demurrer to this declaration the ques- 
tion is raised whether the holder or payee of a check can sue the 
bank on which it is drawn for a refusal to pay it where the check 
is regularly made, delivered, presented for payment, and the 
maker has funds in the bank on deposit sufficient to pay it. 
Decidedly opposing views are held in different courts on this point 
and the subject has been very fully discussed in cases and text 
books. I consider the law well settled in our own state on what 
has been regarded as the weight of authority and the usage of 
banks and their dealers for many years. Our reports are silent on 
this subject because no such action has been brought, or if brought 
it has not been supposed to be maintainable. Checks have been 
classed generally with inland bills of exchange, though differing 
in some respects, and held not binding on the drawer until there 
has been a presentation and acceptance by the bank in some form. 
Being payable on demand such acceptance is by payment, or by 
credit given to the holder and charged against the drawer, or by 
certification. If unpaid on presentation the holder has his remedy 
against the maker or endorser ; and the maker has his against the 
bank for damages sustained to his credit, or otherwise, by the ille- 
gal refusal to pay his check when drawn against funds remaining 
in the bank. Cases that I have examined in our reports do not 
directly meet the question at issue here, and because there has 
been doubt expressed by some text writers, and dissent in some 
courts of other states, I have thought it advisable briefly to review 
some of the more prominent cases to learn whether we are right 
in the position we have assumed. Having no binding authority in 
our state, we are free to accept the rule which is best approved and 
supported by authority and usage elsewhere. The question is 
very tairly discussed in 2 Dan’]. Neg. Inst., Sec. 10, 1635; in Morse 
on Banking 459 ; and 2 Pars. N. & B. 61-62. 

A few of the later cases, which refer to others, state the rule and 
the reasons for it which in my judgment should be adopted in this 
State as governing this subject. Bank of the Republic v. Millard, 
10 Wall 152, expressed the unanimous opinion of the Supreme 
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Court of the United States. They say that on principle there can 
be no foundation for an action on the part of the holder of a check 
unless there is a privity of contract between him and the bank, 
and ask how can there be such privity when the bank owes no 
duty, and is under no obligation to the holder ? Quoting from a 
leading case, Chapman v. White, 2 Seld. 417, they further say, 
that the right of the depositor is a chose in action, and his check 
does not transfer the debt, or give a lien upon it toa third person 
without the assent of the depositary. This is said to bea well 
established principle of law, and sustained by the English and 
American authorities. 

In Attorney General v. Continental Life Ins. Co., 71 N. Y., 325, 
the entire court say that Lunt v. Bank of North America, 49 Barb. 
221, declares the rule accurately, that checks drawn in the ordinary 
form, not describing any particular fund, or using any words of 
transfer of the whole, on any part of any account standing to the 
credit of the drawer, but containing only the usual request, are of 
the same legal effect as in inland bill of exchange,and do not amount 
to an assignment of the funds of the drawer in the bank. This they 
say is the settled law of that state,as it has been repeatedly affirmed 
in that court. 

In Atna National Bank v. Fourth National Bank, 46 N. Y., 86, 
Allen, J., in giving the opinion of the court says the cases all agree 
that notwithstanding the agreement which bankers make with 
their customers to pay their checks to the amount standing to their 
credit, a check holder can take no benefit from this agreement, and 
that the check does not act as a transfer, or assignment of any part 
of the debt, or create a lien at law, or in equity. Carr v. National 
Security Bank, 107 Mass., 45, after discussing the question, con- 
cludes, that the banker’s promise to the drawer to honor his 
checks does not render them, while still liable to account with him 
for the amount of any check as part of his general balance, liable 
to an action of contract by the holder also, unless they have made 
a direct promise to the latter by accepting the check when present- 
ed or otherwise. This view, they say, is in accordance with the 
law as established in England, in New York, and in Pennsylvania, 
with the opinions theretofore expressed by that court, and with 
the recent unanimous decision of the Supreme Court of the United 
States, (Bank of the Republic v. Millard, above cited.) 

To the same effect is Lloyd v. McCaffrey, 46 Penn. St., 410, 114 
and Moses v. Franklin Bank, 34 Md., 580. 

Two recent English cases have considered the right of the holder 
of a check against bankers. In Hopkinson v. Forster, 19 Eq. 74, 
Sir George Jessel, Master of the Rolls says, a check is clearly not 
an assignment of money in the hands of a banker ; it is a bill of 
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exchange payable at a banker’s. The banker is bound by his con- 
tract with a customer to honor the check, when he has sufficient 
assets in his hands ; if he does not fulfil his contract he is liable 
to an action by the drawer in which heavy damage may be recov- 
ered if the drawer’s credit has been injured. Healso says: I do 
not understand the expressions attributed to Mr. Justice Byles, 8 
C. B. (N. 8.) 372, but I am quite sure the learned judge never 
meant to lay down that a banker who dishonors a check is liable 
to a suit in equity by the holder. The other English case to which 
I have referred is Schroeder v. The Central Bank of London, 34 
L. T. R. (N. 8.) 735. The statement of the claim in this case was 
on a check payable to bearer, or on the defendants, which was 
handed to the plaintiffs who presented the check to the defendants 
at their bank for payment, but payment was refused, and the 
check marked ‘‘ referred to drawer ;’’ and that at the time when 
they refused payment of the check the defendants had funds be- 
longing to the drawer to an amount exceeding the sum for which 
the check was drawn. In this statement a demurrer was filed, on 
the ground that a banker on whom a check is drawn is under no 
liability to the holder of the check to pay the same. That is the 
present case in all particulars ; and the court say a check is not 
an assignment by the drawer to the payee of a debt, or chose in 
action within the meaning of the Indenture act, 1873, $25 sub §6, 
therefore the payee of a check has no right of action for its dishon- 
or against the banker on whom it is drawn. Neither is the check 
in this case an assignment under §19 of the Practice act which will 
authorize the holder or assignee to sue in his own name. 

It will be found that some of the cases in this country, above 
referred to, have considered those that hold a contrary rule, which 
are comparatively few in number, and have refused to follow them. 
The grounds for the conclusions above stated, in the cases quoted, 
are so satisfactory that nothing can be added to give weight to 
their authority. The opposite view may be briefly stated, that 
before demand for payment of the check has been made of the 
banker there is no assignment, and no priority between the holder 
and the banker ; but the act of presentment and demand, made 
before other appropriation of the funds in hand, creates by usage 
of business and understanding of all concerned, the obligation, the 
priority, and the appropriation, or at least the right to claim an 
appropriation. Morse on Banking 471. Where no such under- 
standing or usage exists, and the banker has no contract with the 
holder of a check, and on presentation of the check promptly re- 
fuses to honor it, it is difficult to see by what act on his part the 
priority between him and the holder of the check is established. 

The question can rarely be raised between a solvent bank and 
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its depositors, except where there are counter claims held by the 
bank against the depositors, or questions of overdraft, priority of 
checks, or notice stopping payment, and these the bank should 
have the right to settle directly with its customer, and not be 
annoyed by many suits on checks in the hands of third parties 
among whom the deposit may have been divided. Whatever other 
reasons may be suggested on the one side or the other, it is suffi- 
cient to say, that in our judgment the weight of authority is 
against the maintenance of this action and judgment will be given 
for the defendant on the demurrer. 





CHARLES W. HASSLER ads, EDWIN H. STOWE. 


[N. J. Supreme Court, June Term, 1884.] 


Capias--Action on Contract—Filing Affi- filed before the writ is issued. The defend- 
davits.—In an action on a contract the affi- ant will be discharged if they are not. 
davits on which a capias is ordered must be 


In assumpsit. 

On rule to show cause why defendant should not be discharged 
oncommon bail. ° 

Mr. Demarest and Mr. Johnson for the rule. 

Mr. Gilhooly and Mr. Marsh for respondent. 

THE Court: The defendant was arrested upon a capias issued in the 
cause. ‘I'he writ issued and the arrest was made before the order of the 
commissioner, or the affidavits upon which such order is made, were 
filed with the clerk. Sec. 58 of the Practice Act (Rev. p. 857), 
which regulates this subject, provides that upon the order to hold 
to bail being made, ‘‘and upon filing such affidavits in the office of 
the clerk of the court whereon the action is about to be com- 
menced,”’ a capias ad respondendum may be issued according to 
law as heretofore. There would seem to be small room for doubt 
in the construction of this act. 

By its terms the writ issues only upon the proper order being 
made, and then upon filing of the proofs upon which the order is 
adjudged, and the proof is to be filed with the clerk of the court 
wherein the action is about to be commenced. The action is com- 
menced by issuing the writ. 

The provisions are not directory, but prescribe an imperative 
rule, the strict observance of which is essential in the proceeding 
to take the body of a defendant in a course founded on contract. 

Under the provision of the statute of 12 Geo. I Ch. 29, Sec. 2, 
it was required in all civil causes where defendant could be held to 
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bail, that an affidavit should be ‘‘made and filed’’ stating the 
cause of action. 

This statute, as interpreted by the English Courts, required filing 
asa preliminary step to the issuing of the writ. The following 
cases may be referred to: Heathcote v. Goflin, Stra. 1157; Reeks 
v. Gooneman, 2 Wells 224; Dalton v. Burns, 1 M. and 8S. 250; 
Boyd v. Durand, 2 Taunt. 164. 

In Reeks v. Gooneman, and in Boyd v. Durand, a case is men- 
tioned under the title of Hussey v. Baskerville as having been de- 
cided in the King’s Bench, holding that a failure through forget- 
fulness to file affidavits which had been regularly made until after 
the writ had issued, was cause for discharging defendant on com- 
mon bail. The case is also referred to in Tidd’s Pr., Vol. I, p. 188, 
but I am unable to find it otherwise reported. 

The defendant is entitled to inspect the affidavits at once upon 
his arrest, and to move for his discharge if they appear to be in- 
sufficient to support an order for bail, or to disprove their truth if 
he is able to do so. 

If the writ may issue while they are in the possession of the 
plaintiff, he may withhold them from the files for an indefinite 
period, or until they are forced from him by a compulsory order. 
In the meanwhile the defendant is without the means of learn- 
ing whether they are sufficient in law or true in their facts. 


But it is needless to look for reasons; the statute is plain; it is in 


favor of liberty, and its requirements should be rigidly enforced by 
the court. 
The defendant should be discharged on common bail. 





BENJAMIN F. RIEGEL v. HENRY M, SEAGREAVES. 


(New Jersey Supreme Court, June Term, 1884.) 


Attachment, — Znteving Appearance.— right of the plaintiff to proceed as if it had 
An appearance entered by the defendant, not beenentered. Notice of such appear- 
under the thirty-eighth section of the At- ance must be given to the plaintiff in order 
tachment Act, does not interfere with the _ to affect his rights. 


Argued at February Term, 1884, before Justices Knapp, Magie 
and Dixon. 

Mr. J. F. Dumont for plaintiff. 

Mr. C. F’. Fitch for defendant. 

The opinion of the court was delivered by Dixon, J.: On July 
17, 1883, judgment in attachment was entered by the plaintiff pur- 
suant to section 45 of the Attachment Act (Rev. p. 4D. The regu- 
larity of this judgment was denied because on July 14, 1883, the 
defendant entered his appearance to the suit according to section 
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38 of the act, and within twenty days thereafter gave notice there- 
of to the plaintiff, although such notice was not given until after 
judgment. The defendant claims that the appearance alone, if fol- 
lowed by notice within twenty days, terminated the right of the 
plaintiff to proceed under the attachment act, while the plaintiff 
insists that both appearance and notice were necessary to produce 
that effect. The question is one of positive enactment, and, we 
think, is to be decided for the plaintiff. The thirty-eighth section 
provides that the defendant’s ‘‘appearance shall be entered in the 
clerk’s book, and notice thereof given to the plaintiff or plaintiffs, 
creditor or creditors, or his, her or their attorney or attorneys, 
within twenty days thereafter; and after such appearance and 
notice, the suit or suits of such plaintiff or plaintiffs, creditor or 
creditors, shall proceed in all respects as if commenced by sum- 
mons, and no other or further claim shall be put in under such at- 
tachment after the entry of such appearance.”’ 

This is the only clause touching the effect and of the appearance 
and notice. It plainly provides that the appearance itself shall 
exclude creditors who had not previously intervened, but that the 
proceedings of the plaintiff and of creditors who had already sued 
are not to be interfered with until after both appearance and notice. 
And this is just. An appearance by the defendant is not a regular 
step in the orderly course of a suit by attachment, and it is the 
common rule that litigants are not affected by any proceeding out 
of the usual course, unless upon notice thereof. It would be a 
hardship upon the plaintiff to require him, immediately before 
taking each step in his suit, to ascertain whether any appearance 
had been entered, and it would be no less a hardship to compel 
him to retrace every step taken after appearance without notice. 
On the other hand it is no hardship on the defendant to require of 
him that he shall give notice of his appearance at once. The pro- 
vision of the statute, that notice shall be given within twenty days 
after the entry of the appearance, renders plausible the defend- 
ant’s claim, that notice so given has relation to the time of the 
entry and effectuates the appearance from its date for all purposes. 
But this is not the necessary meaning ; it may signify that, with- 
out such notice, the appearance shall be regarded as abandoned 
and made void. At any rate it does not call upon the court to 
defeat the plain tenor of the law that only after appearance and 
notice is the plaintiffs course of procedure to be changed. 

The rule to vacate the judgment should be discharged with costs. 





THE STATE, P. HAMPTON WYCKOFF, PROS., v», SYLVANIA STEVENSON. 


(New Jersey Supreme Court, June Term, 1884.) 


Trover—Ground for Action.—An unquali- were left by an officer who had taken them 
fied refusal to deliver goods to an owner’ without authority, is a ground for an action 
upon demand, by one in whose custody they __ in trover. 


This writ brings up a judgment of the Court of Common Pleas of 
Middlesex county rendered on an appeal from a Justice’s Court. 

Argued at February term, 1884, before Justices Reed and Parker. 

Mr. C. T. Cowenhoven, for petitioner in certiorari. 

Mr. A. H. Strong, for the defendants. 

The opinion of the court was delivered by REEp, J.: 

The action in which the questioned judgment was rendered was 
in trover. It was against the defendant, Wyckoff, for retaining 
the possession of certain goods of Sylvania Stevenson. The facts 
which caused the litigation were substantially the following : 

Wyckoff had caused an attachment to be issued against the 
husband of Sylvania. The officer caused a levy to be made upon 
goods which were the property of the wife. The officer took the 
goods and at the suggestion of Wyckoff placed them in a store 
house upon premises occupied by him as a grocery store but sepa- 
rate from his store. The store house was used by Wyckoff for the 
storage of goods in connection with his grocery business. The 
store house was locked after these goods were stored therein and 
the key was delivered to Wyckoff. The constable considered that 
Wyckoff was holding the goods for him. There was evidence that 
plaintiff went to Wyckoff and told him that he had some goods of 
hers. He replied that he had none of hers but had some of her 
husband’s ; that he had got them and intended to keep them. 

The question discussed in the briefs of counsel is whether there 
is that in the testimony which will support the action of trover 
against Wyckoff. It is admitted that goods, the conversion of 
which is sued for, were the property of the wife. Under the writ 
of attachment against the husband the officer got no authority to 
touch them. It plainly appears that the goods were in the custody 
of Wyckoff. For whom he was holding possession is, in this case, 
immaterial. 

There is a line of cases which hold that where goods have been 
deposited with a person for any purpose and any other person than 
the depositor demands them of the baillee the latter is not liable to 
an action of trover until he refuses to deliver after a reasonable 
time taken and opportunity given to ascertain the true ownership 
of the property. Lee v. Bays, 18 C. B. 607; Carroll v. Mix, 51 
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Barb. 212 ; Alexander v. Southey, 5 B. & Ald. 247; Isaac v. Clark, 
2-Belstrode 314. 

In this case the refusal to deliver the goods to the real owner 
was not grounded upon an expressed doubt as to the wife’s interest 
in them but was accompanied by an unqualified denial of her title 
and an assertion that they belonged to her husband. This refusal 
was a conversion. Hinckley v. Baxter, 13 Allen 139; Thompson 
v. Rose, 16 Conn. 71 ; Greenleaf on Ev., vol. 2, paragraph 644. 

The judgment is affirmed with costs. 





TICHENOR WILL CASE. 
(Essex Orphans Court, April Term, 1884.) 


Evidence—Zxecutor as a witness. 


A question arose in this case whether six drafts, aggregating 
about $4,000, should be placed in the assets of the estate or be 
charged to J. Frank Tichenor, who spent several years in Cali- 
fornia and Oregon looking after lands belonging to his father. 
J. F. Tichenor, who is one of the executors of the estate, was 
called to the witness stand to testify in relation to transcations 
with his father. 

Mr. Harris, who represented the interests of the witness, object- 
ed, on the ground that evidence with regard to transactions with 
the deceased or statements made by him could not be gone into 
under the ruling of the Orphans’ Court in the case of Smith v 
Burnett, the decision in which was affirmed by the Court of 
Appeals. 

McCarter, P. J., said: ‘Iam satisfied that this case is distin- 
guishable on principle from the case of Smith v. Burnet. In that 
case the executor was not called by the Court or any party inter- 
ested, in the eyes of the law, but offered himself as a witness in 
his own behalf. Under the circumstances he was not competent 
to testify in his own behalf in regard to any transactions with, or 
statements made_.by, the testator. This case differs from that in 
this respect. The executor is now called by one of the parties 
interested in the account. I think they have a right to examine 
him now with respect to any transaction had with the testator, 
or toask him with regard to statements made by the testator 
during the latter’s lifetime.’ 





IN THE MATTER OF THE PROBATE OF ‘tHE LAST WILL OF JOHN CHISHOLM, 
DECEASED, AND OF TESTAMENTARY GUARDIANSHIP THEREUNDER. 


[Essex County Orphans’ Court. ] 


Orphans’ Courts— 7¢stamentary Guard-_ 


ianship—Power of Court over.—1. Under 


the act of April 1, 1884, the Orphans’ Court 
has power and will inquire into the present 


been disposed of by will, and for sufficient 
cause make such order touching testamentary 
guardianship as may be for the best interest 
and welfare of the infants, although the pro- 


visions of a will may have to be disregarded. 


custody of infants whose custody may have 


Mr. J. Frank Fort for the petitioner. 

Mr. Abner Kalisch for the testamentary guardian under the 
will. 

Memorandum opinion by McCarter, P. J. 

The facts in this case, as briefly as I can state them, are as 
follows : 

John Chisholm on the 21st day of November, 1883, executed a 
will by which he appointed his father guardian of his two infant 
children, girls, aged respectively two and three years, and named 
Lottie and Jennie. He left no estate whatever. The will was of- 
fered for probate and a caveat filed against its admission by Mrs. 
Mary A. Macomber, the maternal grandmother of the children. Mrs. 
Macomber also filed a petition in this court asking for certain rea- 
sons that the care and custody of these children be given to her, 
and that tlie provision of John Chisholm’s will, by which he ap- 
points his father, Alexander Chisholm, guardian of his children, 
be disregarded. 

The case was heard on petition and proofs in open court. Mrs. 
Macomber, the maternal grandmother, has had the care and cus- 
tody of these children since their birth. Their father, John Chis- 
holm, never supported their mother or the children; his habits 
were of such a nature that his wife was unable to live with him ; he 
neglected to provide for her and frequently assaulted and ill-treated 
her. On the 23rd of June last he deliberately murdered her, and 
for this crime he was tried, convicted and executed. After he was 
sentenced to death, and the night before his execution, he made 
the will in question. 

Alexander Chisholm, the person named as the testamentary 
guardian of these children, since the death of their father has never 
applied to see the children, and, in fact, the children do not know 
him and his wife as their grandparents. They never, prior to the 
death of their son, manifested any interest whatever in the welfare 
of these children. On the contrary it appears that Mrs. Macomber, 
before and after the death of her daughter, was and is to thema 
mother, kind, attentive and tender; and that they, in fact, know 
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no other mother; and that she is able to take care of, clothe and 
properly educate them. 

It further appears that the sole object of John Chisholm in ap- 
pointing his father testamentary guardian of these children was to 
transfer the control of them from Mrs. Macomber, their maternal 
grandmother, who is now, and since the death of her daughter has 
been. their real mother, to Alexander Chisholm, their paternal 
grandfather, who is now, and always has been, to them a total 
stranger. 

Pending the hearing of this, case, and before the taking of any 
testimony therein, the legislature of this state passed the following 
act : 

‘‘That where by any last will and testament the testator shall 
dispose of the custody and tuition of his minor child or children, 
and such last will and testament shall be offered for probate, it 
shall be lawful for the Ordinary and Orphans’ Court, upon peti- 
tion alleging cause, and after notice to the testamentary guardian 
named in the proffered last will and testament, to inquire into the 
present custody of such infants, and, after hearing, make such order 
touching testamentary guardianship as may be for the best inter- 
est and welfare of the infants.”’ 

This act took effect April 1, 1884. It was seriously contended 
that this act having been passed after the will was made and offered 
for probate that it could not effect this case, because the custody of 
the children had been disposed of by the will; and that the same 
rule applied in this case as in a case where property, real or per- 
sonal, is disposed of by will. 

It needs no argument to demonstrate the fallacy of this position ; 
nor is it necessary to cite cases to prove what is familiar to every 
lawyer. Nosuch rule exists. Such is not the law in this state 
and never was. Property ina human being no longer exists in this 
country, and the courts of this state will control the custody of 
children even against their testamentary disposition, if in the judg- 
ment of the court such disposition should be against their welfare 
and best interests. To admit the correctness of this position would 
be virtually saying to any person, ‘‘ Make whatever testamentary 
disposition of your children you please; put them in the custody 
of some person who is morally unfit to have charge of them, who 
would bring them up to lead a life of sin and shame, and the courts 
of this state would be powerless to interfere in their behalf?’’ To 
hold this to be the law would be simply confounding the natural 
distinction between right and wrong. 

The result is that I think the Court of Chancery of this state has 
power to control the custody of these children independent of this 
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statute. But this court has this power because it is expressly con- 
ferred upon it by this act. 

Assuming that the legal claim of Mrs. Macomber and Alexander 
Chisholm are equal, and that either is a suitable person for the 
trust, the welfare of the children is the question to be determined. 
‘This is the doctrine of all the cases on this point in this state, and 
it is unnecessary to cite them here. The will will be admitted to 
probate as there is no legal reason why it should not be. 

The next question is, What order should be made touching the 
guardianship of these children? Clearly on the facts of this case 
the court ought not to take these children away from Mrs. Ma- 
comber and give them to Mr. Chisholm ; but that is just what the 
will directs should be done, and what will be done unless this court 
interferes and disregards the provisions of the will in this respect. 

Now, if the position of these parties were reversed, and Mr. 
Chisholm, the paternal grandfather, stood in the same relation to- 
ward these children that Mrs. Macomber does in point-of fact—that 
is, if he had been to them a father, as she had been to them, and is, a 
mother—and if they knew no other parent but him,and if she were a 
virtual stranger to them, we would not hesitate a moment to apply 
the same rule to her that we now intend to apply to him—that is, 
let them remain where they are. 

To take these children now from Mrs Macomber, who is to them 
a real mother, able and willing to take care of and properly educate 
them, and deliver them to Mr. Chisholm, would be precisely like 
taking children from-their natural mother and delivering them to 
a total stranger. 

After considering all the facts and circumstances in this case we 
are clearly of the opinion that it is for the best interest and welfare 
of those children that they should remain where they now are, in 
the custody of Mrs. Mary Macomber, their maternal grandmother, 
and to that extent the court will disregard the provisions of John 
Chisholm’s will, and appoint Mrs. Mary A. Macomber their 
guardian. 

The costs in this case will be paid by Alexander Chisholm. 





THE BATE REFRIGERATING CO. v, GILLETTE, ET AL. 
Testimony in Foreign Country—Motion Under 67th Rule. 


(United States Circuit Court, District of New Jersey.) 


On motion for appointment of Master, &c. 

Mr. J. P. Bennett for the motion. 

Mr. E. N. Dickerson for the complainants. 

Nixon, D. J.: This is an application for an order directing the 
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master to suspend all proceedings on the part of the complainant 
during the month of June, 1884, and to proceed, during that month, 
with the taking of testimony on the part of the defendants, at Liv- 
erpool, England, either before himself or other competent. officer, 
to be designated by the court. Its alleged propriety and necessity 
are based on the fact that the witnesses reside in Liverpool, that 
their testimony is material, and that it is impossible to procure 
their attendance in this country as they are in no wise under the 
control of the defendants. 

The suit is for the infringement of letters patent of complainant 
for ‘‘improvement in processes for preserving meats during trans- 
portation and storage.’’ There has been an interlocutory decree 
against the defendants, and a reference to a master for an account. 
The application for the order is founded upon the provisions of the 
Amendment of Equity Rule, 67, which authorizes either party to 
give notice to the other that he desires the evidence in the cause 
to be taken orally, and the witnesses to be examined before one of 
the examiners of the court, or before an examiner to be specially 
appointed by the court, and also upon Equity Rule 77, respecting 
proceedings before a master, wherein it is provided that the master 
shall have power not only to examine viva voce all witnesses pro- 
duced before him but to order the examination of other witnesses, 
to be taken under a commission, to be issued upon his certificate 
from the clerk’s office, or by depositions, according to the acts of 
Congress, or otherwise. 

The counsel for the defendants claims that an order appointing 
a master to goabroad to take the evidence of foreign witnesses 
orally, is of course—the master or the court having no discretion 
where either party demands it. 

We think he is mistaken in such a construction of the rules. 
The 67th rule, although authorizing either party to give notice that 
he desires the evidence to be taken orally, contains, nevertheless, 
the following provision: ‘‘Testimony may be taken on commis- 
sion in the usual way by written interrogatories and cross inter- 
rogatories on motion to the court in term time or to a judge in va- 
cation for special reasons satisfactory to the court or judge.’ It 
is fairly to be inferred that the Supreme Court, in its amendment 
of the rule, intended, by the insertion of such a provision, to leave 
to the court the exercise of its judgment, whether the exigencies 
of any particular case demanded that the parties should be sub- 
jected to the expense of sending the master, and, necessarily, their 
counsel, to the ends of the earth, when the objects of the examina- 
tion could he secured by less expensive methods. We find upon 
investigation that this view is sustained by the adjudged cases. 
Thus, in the United States v. Parrott, 1 McAll. 447, the Circuit. 
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Court for the 9th Circuit said that such motions were not grantable 
of course, but that it was the duty of the court, in protecting the 
rights and interests of litigants, to examine into the circumstances 
of every application. Whilst it was held by Mr. Justice Bradley 
in N. C. Rail Road Co. v. Drew, 3 Woods 692, that there was 
power in the United States Courts to appoint examiners to act 
without as well as within their territorial jurisdiction, there is no 
suggestion that the court is concluded, by the demand of. either 
party, to have the evidence taken orally. In Bischoffscherin v. 
Baltzer, 10 Fed. Rep. 1, the principal case cited by the counsel of 
the defendants to sustain his contention, Mr. Justice Blatchford, 
while recognizing the power of the court to act in such cases, ex- 
pressly says that the provision of Rule 68 for taking testimony in 
an equity case, by deposition, according to the acts of Congress, is 
still in force, and that when a demand has been filed under Rule 
67, that the evidence to be adduced shall be taken orally, the court 
has power for special reasons to order otherwise. 

The counsel for the defendants stated at the hearing that he ex- 
pected to be able to prove, by the witness ir “iverpool, that the 
use of the complainants’ patent, to wit, the enveloping of fresh 
meat in fibrous or woven material, for transmission in refrigerators 
over the Atlantic, is of no practical value in preserving the bloom 
of the meat, and hence that the defendants derived no profits 
from the use of the invention. This is a fact, which, if proved, 
may be material to the defendants on the accounting. 

But it seems to us that it can be as clearly shown under a com- 
mission with proper interrogatories annexed, as by an oral exami- 
nation. At all events we are unwilling to subject the complainant, 
against its earnest protest, to the large expense of sending its coun- 
sel abroad to attend before a Master for the purpose of cross-exami- 
nation, when the court has power to grant and is ready on appli- 
cation to order a commission according to the acts of Congress, 
whereby the testimony may be taken either upon interrogatories 
and cross-interrogatories, or under a dedimus potestatum, as may 
be deemed most desirable. 

The application is refused. 





JOHN S, SUTPHEN, ET ALS., EXECUTORS, v. LES P, THERKELSON. 


[Court of Chancery of New Jersey, February Term, 1884.] 


Light and Air.—Zasement—Hayden v. 
Dutcher, 4 Stew. Eq. 217 distinguished.— 
Where one, who is the owner of two adjoin— 
ing lots of land on one of which is a house 
with an apparent and continuous right of 
light and air through windows therein over 
the other lot, conveys away the former Jot 
retaining the latter, there is, in the absence of 


plied grant by him of the right to the light 
and air which have been enjoyed through 
the windows over the other property and he 
cannot derogate from his own grant by 
building on such other property so as to ob- 
struct or materially interfere with the en- 
joyment of light and air through those win- 
dows. 


any express provision to the contrary, an im- 


On final hearing on bill and answer and 


Bill for injunctivi. 
stipulation of counsel. 

Mr. John Linn for complainants. 

Mr. R. Adrain for defendant. 

THE CHANCELLOR: This suit is brought to restrain the defendant 
from erecting a building on his lot which will exclude the light and 
air from the windows of the complainants’ hotel building, which is. 
on the adjoining lot. The premises are in the city of Perth Amboy. 
The lights in question are not ancient ones. The complainants’ 
building was built in or about 1873. The ground on which the 


complainants claim protection is that the executor and executrix 


of James Allen, deceased, to whose estate both lots then belonged, 
having power to sell and convey, in 1875 sold and conveyed the 
hotel property to the complainants’ testator, Leonard Appleby; 
the hotel then being thereon and having on the side (the easterly 
side) next to the lot since conveyed by Allen’s executor and exec- 
utrix to the defendant, several windows, which were and are abso- 
lutely essential to the beneficial enjoyment of the hotel property, 
the building on which was erected for and always has been and 
still is used asahotel. Subsequently, and in 1883 (about ten years. 
afterwards) Allen’s executor and executrix sold and conveyed the 
adjoining lot to the defendant, Les P. Therkelson. At that time 
there was on the latter lot only a small building, which in no way 
obstructed or interfered with the light of the hotel windows. The 
complainants’ land was part of a large lot owned by Allen, and was. 
conveyed to Appleby by a special description. The defendant's 
was conveyed to him by a description of a quadrangular lot of the 
dimensions of one and a half chains by two chains in which part of 
the complainants’ lot was originally included, excepting therefrom 
the land conveyed to the complainants’ testator. The defendant 
has pulled down the building on his lot and is about to build 
another of greater size and height, which will, if erected. wholly 
exclude the light from, as he admits, six of the hotel windows,and 
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partially exclude it from the other four, but they are in addition to 
the hotel built after the sale and conveyance to Appleby. The bill 
alleges that the building will exclude the light from the whole of 
the windows. The complainants are the owners of the hotel prop- 
erty in trust under the will of Mr. Appleby, who died seized of it. 
The sole controversy between the parties is as to the right of the 
defendant to darken the windows with his proposed building. He 
insists that unless he be permitted to build on his lot in such a way 
as will obstruct the hotel windows his lot will be of no value to 
him. 

The defendant had notice not only from the records, but from 
his deed itself, that there had been a previous conveyance by the 
sam crantors to Mr. Appleby of the hotel lot adjoining his. As 
before stated his deed conveys to him the quadrangular tract, ex- 
cepting thereout the part of it previously conveyed to Mr. Appleby. 
It stuies alsu the date of the deed to the latter, and where it is re- 
corded, and the fact that it was given by the defendant’s grantors. 
The six windows were, at the time when the defendant purchased, in 
the hotel building, and they had been there for ten years. The 
easement of light now in controversy was, if it existed, an apparent 
and continuous one. here can be no question that by the com- 
mon law as it stood at the time of the adoption of the first consti- 
tution of this state, where one who is the owner of two adjoining 
lots of land, on one of which is a house with an apparent and con- 
tinuous right of light and air through windows therein over the 
other lot, conveys away the former lot, retaining the latter, there 
is, in the absence of any express provision to the contrary, an im- 
plied grant by him of the right to the light and air which have been 
enjoyed through the windows over the other property, and he can- 
not derogate from his own grant by building on such other prop- 
erty so as to obstruct or materially interfere with the enjoyment of 
light and air through those windows; neither can his grantee. In 
Palmer v. Fletcher, 1 Bd. 122, decided in 1675, where a man erected 
a house on his own land and afterwards sold it to one person,and the 
land adjoining to another person, who by putting timber on his land 
obstructed the lights of the house, it was held by all the judges 
that if the land on which the house was had been sold first, the 
owner of the other land could not obstruct the lights, and that it 
would make no difference if the house was a new and not an old 
one and the lights not ancient. See also Roswell v. Pryor, 6 Mod. 
116, and Tenant v. Goodman, 2 Ld. Raym. 1098. And such has 
continued to be the common law of England ever since. Swans- 
borough v. Coventry, 9 Bing. 594; Rurerd v. Bower, 1 Ry. and 
Mor. 24; Wheeldon v. Burrows, 12 Ch. Div. 58; Allen v. Taylor, 
16 Ch. Div. 357. And this doctrine has frequently been recognized 
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in this state and in this court. In Robeson v. Pettenger, 1 Gr. Ch. 
57 (1838) an injunction was granted restraining the defendant from 
building on his lot in such a way as to obstruct the light of the 
windows in the house on the adjoining property. 

Chancellor Pennington in a very carefully considered opinion 
denied a motion to dissolve the injunction. He said that as a gen 
eral rule in a case of ancient lights where they have existed for up- 
wards of twenty years undisturbed, the owner of the adjoining lot 
has no right to obstruct them, and particularly so if the adjoining 
lot was owned by the man who built the house and subsequently 
sold it and kept the lot. He speaks of the lights in that case is 
ancient lights, and says they had continued uninterrupted for 
thirty-five years ; but, in fact, the premises, both lots, called in the 
report numbers 5 and 10, were owned from 1797 to 1806 by Benja- 
min Sexton, who in 1802 erected a dwelling house on No. 10, where 
he continued to reside until his death. The house was built nn to 
the line of No. 9 and had windows thereon. He died intestate and 
both lots descended to his children who continued seized of them 
until 1828, when two of them joined in a conveyance of No. 9 to 
Thomas P. Sexton, also an heir. At that time there was no build- 
ing on that lot but ashop which stood back frum the street, the 
front of it eighteen feet from the nearest corner of the dwelling house. 
The complainants held No. 10 under a subsequent conveyance 
made in 1829 by the heirs of Benjamin Sexton. The defendant 
claimed under the deed to Thomas P. Sexton. The principle was 
applied in that case it will be seen in favor of the owners of the 
land last sold. It was subsequently recognized and applied by 
Chancellor Williamson, in 1852, in Brakely v. Sharp, 1 Stock. 1, 
and in 1854, S. C. 2 Stock. 206; and by Chancellor Green, in 1861, 
in Seymour v. Lewis, 2 Beas. 439; and by Chancellor Zabriskie, in 
1867, in Fetters v. Humphreys, 3C. E. Gr. 260; and it was also rec- 
ognized in this court in 1874 in De Luze v. Bradbury, 10 C. E. Gr. 
70 ; and in 1879 in Hayden v. Dutcher, 4 Stew. Eq. 217. 

It is urged, however, that in some other states, notably in Massa- 
ciuusetts, New York and Pennsylvania, the doctrine no longer pre- 
vails, and that it is not adapted to the growth of a new country, 
and therefore ought no longer to be adhered to in this state. And 
it is also urged that the adjudications of this court in King v. 
Miller, 1 Hals. Ch. 559, decided by Chancellor Halstead in 1851, 
and Hayden v. Dutcher, 4 Stew. Eq. 217, decided by Vice Chan- 
cellor Van Fleet in 1879, are not in conformity with the English 
common law doctrine on the point under consideration. But that 
is an error. In neither case was the question now before me 
discussed or decided. All that is held in either of those is that an 
easement of light and air supplied to the windows of one person 
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from the premises of another, cannot be acquired in this state bya 
mere user for twenty years or more under a claim of right. The 
doctrine which is to govern this case rests not on user, but on an 
implication of grant or covenant and the principle that a man 
cannot be permitted to derogate from his own grant. To the sug- 
gestions always made in cases of this kind in opposition to the ap- 
plication of the doctrine in reference to city, town or village prop- 
erty: that the enforcement of the principle will greatly impair and 
perhaps practically wholly destroy the value of the defendant’s lot, 
it is enough to say that the law demands the application, and it is 
therefore the right of the complainant to haveitmade. But it may 
be added that it is quite manifest that on the other hand a refusal 
to apply the doctrine may, as it would in this case, work great 
hardship and injury to the complainant, greatly impairing the 
value of his property and leaving him entirely without redress; for 
if he has no right here he has none at law. It is a complete and 
absolute answer to the citation of decisions of other states on this 
head that by the first constitution of this state, which was adopted in 
1776, it was provided that the common law of England, except such 
parts as were repugnant to the rights and privileges contained in 
that charter, should still remain in force until altered by law of the 
legislature of this state. It is not the province of this court to 
change the common law; that belongs to the legislature. 

There is indeed a contrariety of adjudication in the states on this 
subject; but Mr. Washburne in his work on EKasemeits and 
Servitudes sums up a review of the matter by saying that so far as 
the weight of authority, both American and English, goes, it would 
seem that if one sell a house, the light necessary for the reasona- 
ble enjoyment whereof is derived from and across adjoining land 
then belonging to the same owner, the easement of light and air 
over such vacant lot would pass as incident to the dwelling house, 
because necessary to the enjoyment thereof, but that the law would 
not carry the doctrine to the securing of such easement as a mere 
convenience to the granted premises; Wash. on Ease. 504; see 
also Tyler on Bound. 551, and Wood on Nuisances § 155. In the 
present case the defendant bought his lot knowing that to build 
upon it such a building as he proposes would darken the hotel and 
inflict irreparable injury on that property. The quasi easement 
claimed by the complainants was apparent to him and evidently 
was continuous. He is chargeable with knowledge that the law: 
would forbid him so to occupy the lot, and would prevent him 
from doing so. He is without ground of complaint. 

There can be no question that if the right exists in this case it is 
the duty of this court to protect the complainants in the enjoyment 
of it. The threatened injury is, it is admitted, of an irreparable 
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character. If the defendant be not restrained he will, against law 
by his building, entirely destroy the complainants’ right to light 
and air throngh the windows of the main building of the hotel 
property on the easterly side ; such an injury this court will pre- 
vent by injunction. Robeson v. Pettenger, wb7. sup., and Herz v. 
Union Bank of London, 2 Griff. 686. 





ABSTRACTS OF CHANCERY DECISIONS, 


PENN MUTUAL LIFE INS. CO. v. SAMUEL SEMPLE, &c. 
Injunction continued pending Appeal. 


Bill to foreclose. On motion for a receiver. 

The bill was filed to foreclose a mortgage held by the complain- 
ant ona factory or mill property. A controversy arose between 
the complainant and a judgment creditor, who had levied his execu- 
tion on some machinery, as to whether the mortgage covered that 
machinery or not. It was decided in Chancery that it did not and 
the judgment creditor sold under the execution and bought the 
machinery. The complainant having taken an appeal from the 
Chancellor’s decision respecting the machinery now asks that the 
judgment creditor may be restrained from disposing of it. 

THE CHANCELLOR: Held, That the property sold under the 
execution was still under the control of the Court of Chancery ; 
that the sale was made subject to the right of appeal ; that a dis- 
position of the property would endanger the complainant’s claim 
and that the complainant was entitled to an injunction. 

Mr. S. H. Grey for the motion. 

Mr. Semple and Mr. B. Gummere, contra. 








JOHN W. SHARP v. WILLIAM P. TODD, ET. AL. 


Tender—Requisites of Money to be Kept on Hand—Reasonable 
Time to Procure the Money. 


Bill to foreclose. On final hearing on pleadings and proofs. 

THE CHANCELLOR: Held, That the effect of a tender when law- 
fully made is to discharge the debtor from subsequent interest. 
But to have this effect the amount tendered must be kept in readi- 
ness and on bill to redeem or on plea or answer setting up the ten- 
der the money must be paid into court. Shields v. Lozear, 7 C. 
E. Gr. 447. Where an offer is made to pay, the person offering 
having at hand at the time the money to make a lawful tender and 
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the creditor refuses to accept it, it is a good tender. Add. on 
Contracts, § 856. The facts in this case contituted a lawful tender 
and a refusal. 

THE CHANCELLOR also held, That upon a demand being made 
for the payment of several thousand dollars when the debtor lived | 
in the country several miles from a bank, he was entitled toa 
reasonable time in which to get the money, and if he offered to go 
at once to get the money and the complainant’s solicitor refused to 
wait, the complainant is not entitled to interest after that day. 

Mr. M. Wyckoff for complainant. 

Mr, J. L. Connet and Mr. J. N. Voorhees for defendant Bragg. 





GUSINE FREIKNECHT v, MAGDALENA MEYER. 


Mortgagor cannot maintain bill to redeem against Mortgage 
who holds title under a judgment recovered for a different debt. 


Bill to redeem. On final hearing on pleadings and proof. 

The bill was filed to redeem certain lands in Jersey City from a 
mortgage of $400. It alleged that the defendant held as mortgagee 
in possession. The defendant admitted that he entered into pos- 
session under the mortgage but alleged that he had since bought 
the equity of redemption at a sheriff's sale under a judgment 
against the complainant upon another and different debt. This 
was sustained by the evidence. 

THE CHANCELLOR: eld, That even if there were any doubt 
about the validity of the judgment sale it could not be raised in 
this court and that the complainant had no right to redeem for as 
much as it appeared that the defendant held not under the mort- 
gage but under the judgment.. Bill dismissed with costs. 

Messrs. EH. D. & W. LB. Gilmore for complainant. 

Mr. F. C. Stumpf and Mr. J. A. McCreery for defendant. 





WASHINGTON B. WILLIAMS, RECEIVER, v. GARRET S. BOICE, ET ALS. 


Liability of Stockholders and of Directors—Statute of Limi- 
tations. 


Bill for relief. On general demurrer. 

THE CHANCELLOR, in his opinion, said: The bill is filed by the 
receiver of the City Bank of Jersey City against a number of per- 
sons to recover dividends paid to them or those whose personal 
representatives they are, out of the assets of the bank on its stock 
held by them on and after the third of January, 1876. 

It is undeniably true as a general proposition that stockholders 
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are liable in equity to repay for the benefit of the creditors of the 
corporation money which has been paid to them out of the capital 
stock. This is not based on any statute but upon the equitable 
ground that the stock is regarded as a trust fund for all the debts 
of the curporation and no stockholder can entitle himself to any 
dividend or share of it until all the debts are paid ; Story Eq. Jur., 
§1252. And,the remedy is in equity and not at law. 

By the Statute of New Jersey, Rev. 178, the directors are liable 
for the dividends paid by them except for the surplus or net profits 
of the business. , 

This statute is for the benefit of stockholders as well as creditors, 
but it does not exonorate the stockholders from liability to the 
. creditors. The remedies given by the statute are cumulative. The 
stockholders are liable directly to the creditors as heretofore. 

The plea of limitation in analogy to the statute can not be sus- 
tained. It is analogous to a trustee secretly applying trust prop- 
erty to his own use. 

The objection to the bill for multifariousness is not sustained. 

Mr. T. N. McCarter for H. M. Traphagen. 

Mr. H. M. T. Beekman for Tierney Moore, H. Traphagen and 
D. and A. Post. 

Mr. F. McGee for Clark and Murray. 

Mr. W. B. Williams in pro per. 





SQUIRE v. SHEPARD. 
Foreclosure Sale in parcels—Release. 


THE CHANCELLOR said: Without actual notice a mortgagee is 
at liberty to release as he sees fit. There is nothing in the case to 
justify a departure from the settled rule which directs the sale of 
the parcels of the mortgaged premises to pay the mortgage in the 
inverse order of alienation. 

Bill dismissed. 





WILLIAM W. CONOVER v. HENRY BECKET AND OTHERS. 
Attachment—Lien after Appearance—Secret Trusts. 


Bill for relief on cross-bill. On final hearing on pleadings and 
proofs. 

THE CHANCELLOR in the course of his opinion said: It seems 
to me quite clear that the courts would not hold that the lien of an 
attachment was lost because, instead of being sold by an auditor to 
pay the debts established in suit, the property was sold by execu- 
tion issued on the attachment of each creditor who had pursued’ 
his claims under the attachment to judgment, but on the contrary 
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would give effect to the lien, holding that the sale under the execu- 
tion conveyed the title as it stood at the issuing of the attachment. 
It is enough, however, for him to show that the attachment act 
preserves the lien, and the court has issued an execution on the 
judgment in an attachment commanding the sale of lands as of the 
date of the attachment and the land has been sold by the sheriff. 

The Chancellor also discussed the subject of secret trusts, and 
made a decree declaring the invalidity of the conveyance to Mr. 
Blatchford and a dismissal of the cross-bill with costs to the com- 
plainants on both the original and cross suits. 

Mr. D. P. McDermitiand Mr. C. Haight for Conover. 

Mr. R. Wayne Parker and Mr. C. Parker for the executors of 
R. M. Blatchford, deceased, and for 8. Blatchford. 





WM. PENNINGTON v. MIRIAM MANDES, ET ALS. 
Bill to Foreclose—Tazxes in Paterson prior to Mortgages. 


The lien for taxes assessed upon mortgaged premises in Pater- 
son, after the giving and recording of a mortgage, is paramount to 
the lien of the mortgage. The assessment of the tax in the wrong 
name does not invalidate it. The assessment is not invalidated as 


against the mortgagee by the mere fact that it covers more land 
than the mortgage does. 

The tax may be apportioned. 

Mr. H. B. Woodruff for complainant. 

Mr. John W. Griggs for defendant. 





MORRIS v. SEA GIRT LAND CO. 
Injunction— Dedication of Park. 

The defendant dedicated a plot of about 20 acres for a park and 
sold lots adjoining it. It afterwards attempted to cut it up into 
lots for sale. ‘he complainant sought an injunction to prevent the 
company from destroying or injuring the park. It was granted 
and on the final hearing made perpetual. 





MORRIS v. BALTIMORE & OHIO TELEGRAPH CO, 
Injunction Costs—Knowledge of Casual Counsel. 


Complainant being about to apply for an injunction to restrain 
defendant from putting up telegraph poles (which he had thrown 
down) on his land employed a lawyer todoso. The latter request- 
ed another lawyer, Mr. D., who was to sign the bill as counsel to 
accommodate him, to ascertain the defendant’scorporate name. In 
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doing so Mr. D. inquired of defendant’s counsel, who assured him 
that there was no need of filing the bill because defendant would 


not attempt to reset the poles. 


Mr. D. did not communicate this 


assurance to complainant’s solicitor, who filed the bill and got the 


injunction. 
costs. 


Held, Bill filed bona fide and complainant entitled to 





VARIOUS TOPICS. 


N. J. SUPREME COURT. 


There was very little business before the 
Supreme Court at the June Term. The 
Branch Court completed the whole call of 
the bar on Tuesday, the first day of the 
term. Some cases were set down specially 
for certain days in the following week but 
there was much less business than usual. 
The main court disposed of the whole list in 
two or three days. 

The written examinations for admission to 
the bar were held on Wednesday the second 
day of the term at two o’clock, and the oral 
examinations took place on Thursday after 
the reading of opinions. 

It may be well to state for the benefit of 
those who have been recently admitted as 
counsellors, exactly what isthe order of busi- 
ness in the court at the opening of the term. 

The court is divided into three parts. Four 
judges compose the Main Court and hear 
the causes set down on the list. Three 
judges hold what is known as the Branch 
Court for hearing applications and motions 
which are made on the call of the bar and 
are not put on the paper, including ex parte 
motions, contested motions and arguments 
on certiorari, and the two remaining justices 
sit for the purpose of disposing of contested 
motions which the counsel may agree to 
argue before them. The Main Court takes 
up the list on the first day of court, and after 
calling the list for the purpose of finding out 
what cases are not to be heard they take up 
the cases in their order. In the Branch 
Court there are no longer three distinct calls 
of the Bar as there used to be, but on the 
first day of the term the court hears, first, all 
ex parte motions which may be made before 
it. It is at this time that motions for admis- 


sion to the bar are made. This takes the 
place of the first call. Next the court hears 
all contested cases in which the counsel on 
both sides agree that the whole argument 
will not occupy more than half an hour. 
This is instead of the second call. After 
this the bar is called in order of seniority 
and each counsel in turn is at liberty to make 
all the motions he may have to make and 
the opposing counsel is bound to take notice 
of them. This is the third and final call and 
on this certioraris and contested motions are 
argued. A motion not made on this called 
can only be argued afterwards on notice. 
This call is generally begun on the first day 
of the term and is sometimes finished on the 
same day but often lasts a week. 

Thursday of the first week of the term is © 
opinion day. The opinions are read in the 
morning and in the afternoon the oral ex- 
aminations are held. No cases are heard on 
that day. The written examinations take 
place in the afternoon of the day before. If 
Tuesday, the first day of the term, is election 
day, or Washington’s Birthday, or other legal 
holiday, the court meets on Wednesday, but 
the opinions are read and the oral examina- 
tions are held on Thursday as usual and the 
written examinations are held on Wednesday 
afternoon, motions for admission being made 
on that morning. Attorneys and counsel- 
lors are sworn in on Tuesday morning. 





NOTES OF EXCHANGES. 


The American Law Review for May— 
June contains articles on The Formation 
and Validity of Voluntary Trusts, The Legal 
Tender Decision of 1884, The Codification 
of Commercial and Maritime Law, and The 
Anthorship of the Statute of Frauds. 
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COURT NOTES, 


An order was made by the UsS. Circuit 
for N. J. in United States Trust Co. v. the 
New York, West Shore and Buffalo Railway 
Co., authorizing the Receivers toissue certifi- 
cates to raise money to pay operating ex- 
penses and to pay debts incurred for sup- 
plies, equipments, right of way and depot 
grounds, and for moneys due the companies 
now operating connecting lines for freight 
and passenger business. The Receivers are 
Horace Russell and Theodore Houston. 

Relictas were filed June 24 in the suit of 
Frelinghuysen, Receiver v. Oscar L. Bald- 
win, upon the bond of the cashier of the 
Mechanics Bank, judgment not to be entered 
until July 1. The damages are confessed at 
$20,000, the amount of the bond. The de- 
fendants reserve the right to take a writ of 
error on the order of May 24, 1883, over— 
ruling the third and fourth pleas. See N. J. 
Law JOURNAL, July, 1883. 

In American Bell Telephone Co. v. Over- 
land Telephone Co. application was made 
on June gth in the U.S. Circuit Court in 
Trenton by Mr. A. Q. Keasbey for leave to 
take testimony abroad either orally uader 
the 67th equity rule or by commission. Mr. 
Edward N. Dickerson, of New York, op- 


posed the application and insisted that the: 


defendants should not be allowed to take 
any testimony abroad and especially the tes- 
timony of experts, and also that the testi- 
mony could not be taken orally abroad un- 
der the 67th rule. Judge Nixon decided that 
the assertion of counsel that the testimony 
was required was sufficient ground for allow- 
ing it to be taken and that testimony might 
be taken orally as well as by commission but 
that oral testimony could only be taken on 
the order of the court. Neither party is at 
liberty to compel the other to send counsel 
to the ends of the earth for the purpose of 
cross examination without the judgment of 
the court that it is necessary and proper, but 
the court will not refuse a commission if 
counsel says that the evidence is required. 
The defendants’ counsel then agreed to take 
acommission. The judge referred to the 
Bates Refrigerator case, reported in this 
number. Interrogatories were then served 
on June 13th and at the end of the ten days 
allowed for filing cross interrogatories and 


after the defendants’ counsel. had sailed for 
Europe, the plaintiff filed objections to the 
interrogatories and filed no cross interrogas 
tories. The Judge then on June 23d filed 
an opinion that the objections came too late 
and directed the commission to issue ex 
parte and the commissioner took it with him 
to Europe on June 24th. Afterwards, hows 
ever, on application of Mr. Dickerson, the 
court allowed him to be heard upon his ob- 
jections and allowed the interrogatories to 
stand subject to objection on their return, 
The plaintiffs were allowed further time to 
file cross interrogatories which were to be 
forwarded to the commissioner. 


BOOK NOTICES. 





NEw JERSEY EQuiTY REporRTS, Volume 37. 
John H. Stewart, Reporter. Trenton: 
The W. S. Sharp Printing Co., 1884. 


This volume contains the opinions read in 
the Court of Chancery and the Prerogative 
Court at the May and October Terms, 1883, 
and those on appeal in the June and Novem- 
ber Terms, and also the new rules 216-218, 
promulgated Nov. 7, 1883. Many of the 
cases are especially interesting and there are 
some valuable notes. 

The reporter has taken the suggestion we 
made in July last and has prepared a good 
index of all the notes in the ten volumes of 
his reports. They cover a great number of 
subjects and area key to a vast number of 
cases cited. 


REPORTS OF CASES argued and determined 
in the Supreme Court of New Jersey and 
on writ of error to the Court of Errors 
and Appeals, by G. D. W. Vroom. Vol. 
16, Part 1. Trenton, 1884. 

The first part of Sixteenth Vroom cons 
tains the cases decided at the February term 
of the Supreme Court and the March term of 
the Court of Errors. The cases are pre- 
pared and printed in the usual excellent 
manner. 

FEDERAL DECISIONS. Cases argued and de- 
termined in the Supreme Circuit and Dis- 
trict Courts of the United States, arranged 
by William G. Myer. Vol. I1, Appeals— 
Award. St. Louis, Mo.: Gilbert Book 
Company. 1884. 

We referred to the first volume of this 
series in the April number. This second 
volume completes the letter A and contains 
an index to both volumes. More than half 
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of this volume is occupied by the decisions 
of all the Federal courts on the subject of 
appellate proceedings It is of great im- 
portance in studying any subject in the law 
to have before you all the decisions of one 
good court or system of courts. This plan 
adopted by Mr. Myer enables a man to ex- 
amine without the help of digests all that has 
been decided by the United States courts on 
any division of the law. No case is entirely 
omitted. Some note is made of every case 
and a full report is given of every case of 
which a full report is desirable. This, at 
least, is the intention of the editors, and it 
seems to have been faithfully carried out. 

The purpose of the plan is to present all 
the decisions of the Federal Courts arranged 
under the various topics of the law, condens- 
ing those which are mere repetitions or de- 
cide points which need no argument or have 
become obsolete, and furnishing the whole 
body of the law as declared by these courts 
in logical order in few volumes and at much 
less cost than in the original reports. It is 
a bold plan, but it is well carried out and 
will be of great value not only in the sav- 
ing of expense but in the facility it gives for 
thorough study of each topic of the law. It 
will, of course, be absolutely essential to the 
use of it in the place of the old reports that 
the whole series should contain what each 
part has now, an index by the names of 
cases so that cases referred to in other books 
may be readily found here. 

New JeRSEY Equity Reports, Vol. XI, 
Part I. John H. Stewart, Reporter. 
Trenton. 1884. 

The first part of Eleventh Stewart con- 
tains cases decided at the February Term of 
the Court of Chancery and the March term 
of the Court of Errors. Mr. Stewart’s notes 
have new value from the prospect of an in- 
dex to them such as he has made for the first 
ten volumes and has published in the tenth 
volume. 


PERSONAL, 


Mr. A Q. Keasbey sailed for Europe on 
June 14, to remain until the middle of Sep. 
tember. He expects to take testimony in 
London, Bristol, Dublin and Frankfort-on- 
Main, in the case of The Bell Telephone Co. 
v. The Overland Telephone Co. 

Mr. S. D. Oliphant sailed June 23d for 
England to act as Commissioner to take tes. 
timony in the Bate Refrigerator case and in 
the Telephone case. 

Mr. Herbert W. Knight has also gone to 
Europe. 

Judge McKennan’s health is slowly im- 
proving, but his physicians say he must not 
think of holding court for many weeks. It 
was early in June that he had an attack of 
erysipelas and left the court room in the 
midst of the argument of Mr. Clarence Sew- 
ard on the fourth day of the hearing of the 
Dinsmore case. He was ill in the 
morning, but insisted on holding court and 
finishing the long case. He had been on 
the bench but twenty minutes when he was 
obliged to leave the room. He said he 
would return in the morning but Judge 
Nixon adjourned the court until Saturday 
and before that day it was evident that Judge 
McKennan could not leave his bed within 
ten days. The case remains half argued and 
must remain so until the Judge recovers or a 


reargument is had. 


MARRIED. 


Mr. Oscar Keen, of Newark, was married 
on June 12th, to the daughter of Mr. Wm. 
H. Coaper, of Montrose, Pa, 





DIED. 


Mr. Benjamin Depue, of Belvidere, the 
venerable father of Judge Depue, died on 
June 18th. Judge Samuel Sherrerd, of Bel- 
videre, died about the same time. 
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